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In re Rafael ULLOA, Respondent
File A24 083 421 - New York
Deci ded May 24, 1999
U S. Department of Justice

Executive O fice for Inmmgration Review
Board of Inmgration Appeals

I mmigration Judges have jurisdiction to grant a waiver of
i nadm ssi bility under section 213 of the Inmgration and Nationality

Act, 8 U S.C. § 1183 (Supp. Il 1996), and are required to advi se an
alien found to be inadm ssible as a public charge under section
212(a)(4)(B) of the Act, 8 U.S.C. § 1182(a)(4)(B) (Supp. Il 1996),

of his or her right to apply for a waiver.
M chael Amezquita, Esquire, New York, New York, for respondent

Mara Rafl a- Hat zi menos, Assi st ant District Counsel , for the
I mmigration and Naturalization Service

Bef ore: Board Panel: SCHM DT, Chairman; VACCA and VILLAGELI U,
Board Menbers.

VACCA, Board Member:

In a decision dated Cctober 17, 1997, an Immgration Judge found
the respondent deportable as charged and denied the respondent’s
application for adjustnment of status pursuant to section 245 of the
I mmigration and Nationality Act, 8 U S. C. 8§ 1255 (1994 & Supp. 11
1996). The respondent’ s appeal fromthat decision w |l be sustained
and the record will be remanded for further proceedings.

The respondent, a native and citizen of the Dom ni can Republic who
was granted | awful permanent resident status in 1980, was charged
wi th deportability under section 241(a)(2)(C) of the Act, 8 U S.C
§ 1251(a)(2)(C) (1994), for being convicted of crimnal possession
of a firearm He applied for adjustment of status based on an
approved visa petition filed by his United States citizen daughter.
Al t hough the respondent’s conviction did not make hi minadm ssible
under the Act, the Inmm gration Judge determ ned that the respondent
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is likely to beconme a public charge and is therefore inadm ssible
under section 212(a)(4)(B) of the Act, 8 US.C § 1182(a)(4)(B)
(Supp. Il 1996).

On appeal, the respondent attacks the Inmm gration Judge’ s deci sion
on substantive grounds. However, we decline to address these
argunents at present, as he has al so pinpointed what we believe is
a procedural error. Specifically, the respondent argues that the
I mmigration Judge failed to informhimof his right to apply for a
wai ver of inadm ssibility under section 213 of the Act, 8 US.C
§ 1183 (Supp. Il 1996). Having reviewed the pertinent statutory and
regul atory | anguage, we agree.

Pursuant to regulation, an Inmm gration Judge nmust informan alien
of his or her eligibility for certain fornms of relief from
deportati on. 8 CFR 8§ 242.17(a) (1997) (stating that an
Immigration Judge “shall inform the respondent of his or her
apparent eligibility to apply for any of the benefits enunerated in
this paragraph” (enphasis added)). Specifically, the regul ations
state as foll ows:

[I]n conjunction with any application for creation of
status of an alien lawfully adnmtted for pernmanent
resi dence nade to an immgration judge, if the respondent
i s inadm ssible under any provision of section 212(a) of
the Act and believes that he or she neets the eligibility
requi renents for a waiver of the ground of inadnm ssibility,
he or she may apply to the immgration judge for such
wai ver .

Id. (enphasis added).?

For cases involving section 212(a)(4)(B) of the Act, a
di scretionary waiver is provided “upon the giving of a suitable and
proper bond or undertaki ng approved by the Attorney General, in such

anount and containing such conditions as [s]he may prescribe.”
Section 213 of the Act. We agree with the respondent that the

1 W note that recent |egislative changes to the Act required that
this regulation be altered to address the renovability of aliens.
See 8 CF. R 8§ 240.11(a)(2) (1999). As the respondent is subject to
deportation proceedings held in 1997, these new regul ati ons do not
apply. Neverthel ess, the requirenents of both regulations are
simlar.
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I mmigration Judge failed to advise himof his right to apply for
such a wai ver.

In opposition to the respondent’s appeal, the Immgration and
Nat ural i zati on Service argues that the respondent is not eligible
for a wai ver under section 213 because this section does not apply
to him According to the Service, this is because the Inmgration
Judge has no authority to apply this section to the respondent.

We first note that the Service has completely failed to offer any
| egal support for its argunent. Secondly, we find that the
regul ati ons specifically give Immgration Judges the authority to
grant or deny an alien a waiver of inadmssibility under section
213. Although the Act specifically refers to the Attorney Ceneral
who may then delegate her power to the Immgration Judges, the
regul ati ons provide the foll ow ng:

The district director having jurisdiction over the place
where the exam nation for admi ssion is being conducted or
the special inquiry officer to whomthe case is referred
may exercise the authority contained in section 213 of the
Act .

8 CF.R 8§ 213.1 (1999) (enphasis added). Despite the fact that the
regul ati ons have not kept up with current imrgration terni nol ogy,
it is well known that the term “special inquiry officer” has been
replaced with “Immigration Judge.” See Illegal Inmgration Reform
and I mm grant Responsibility Act of 1996, Division Cof Pub. L. No.
104-208, § 371(b), 110 Stat. 3009-546, 3009-645 (“IIRRA").
Therefore, it is clear that the Inmgration Judge does have
jurisdiction to grant a waiver of inadm ssibility under section 213
of the Act and should have informed the respondent of his right to
request such a waiver. Accordingly, the appeal will be sustained
and the record of proceedings will be remanded in order to allowthe
respondent to apply for a waiver of inadmssibility under section
213.

ORDER:  The appeal is sustained.

FURTHER ORDER: The record is remanded to the I mm grati on Judge for
further proceedi ngs consistent with this order



